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KENTUCKY LAW JOURNAL

TRIAL BY JURY.
"Gentlemen of the jury, are you agreed upon your verdict?"
asked the judge presiding over a Texas court.
"We are," responded the foreman.
"Do you find the prisoner guilty of not guilty?"
"We do."
"We do."
"You do? Do what?" exclaimed the startled judge.
"We find the prisoner guilty or not guilty," answered the foreman.
"But, gentlemen, you cannot return a verdict like that."
"Well, I don't know," the foreman responded. "You see, six of
us find him guilty and six of us find him not guilty, and we've agreed
to let it go at that."-Philadelphia Public Ledger.

IMPORTANT CASES BY THE COURT OF APPEALS OF
KENTUCKY DUING THE MONTH OF NOVEMBER.
Patchen Wilkes Stock Farm Company v. Walton, z66 Ky. 705. (Decided November 16, i915.)-Appeal from Fayette Circuit
Court.
WV. L. Bean leased certain lands from J. F. Walton, for the purpose of grazing certain brood mares belonging to the Patchen Wilkes
Stock Farm Company. Part of the rent was not paid and Walton
sued Bean and the Stock Farm Company for the amount due, the
latter party being joined in an amended petition. By a second
amended petition, Walton sought to assert an agister's lien on the
brood mares. The plaintiff got judgment and an attachment against
the Stock Company was sustained. The defendant appeals.
Section 2500, of the Kentucky Statutes, reads as follows:
"All owners and keepers of livery stables, and persons feeding
and grazing cattle for compensation, shall have a lien upon the cat-
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tie placed in such stable or put out to be fed or grazed by the owner
or owners thereof, for their reasonable charges for keeping, caring
for, feeding and grazing the same, and the lien shall attach whether
the cattle are merely temporarily lodged, fed, grazed and cared for,
or- are placed at such stables or other place or pasture, for regular
board; but it shall be subject to the limitations and restrictions as
provided in case of a landlord's lien for rent."
Bean was keeping, caring for and grazing the mares and they
were in his possession.
Judge Hanna says:
"Agistment is a species of bailment, and cannot arise where the
animals are not delivered into the possession of the person who asserts the agister's lien; and as the tenant was in possession of the
premises, the landlord was not in the possession of the mares thereon
grazed.-Cotton v. Arnold, 118 Mo. App. 596.
"It follows, therefore, that the chancellor erred in holding Walton entitled to an agister's lien on the mares in question and in rendering judgment in his favor against the defendant Stock Farm Company."
Judgment reversed.
Commonwealth v. White, 166 Ky. 528. (Decided November 4, 1915).
Appeal from the Warren Circuit Court. Opinion of the Court
by Chief Justice Miller.
J. M. White was the local agent of the Adams Express Company,
at Bowling Green, Kentucky, in which city the sale of intoxicating
liqiiors was prohibited. White kept books showing by whom and
to whom liquors were shipped and the kind and amount shipped and
the purpose for which such liquors were intended to be used. One
of these books, showing the intra-state shipments, was open to inspection by the public, but the one showing the inter-state shipments
was not open to inspection except by an authorized State or Federal
officer, or some one acting under the authority or a State or Federal
Court.
E. H. Porter, a private citizen, requested White to show him the
record of inter-state shipments of intoxicating liquors. White re-
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fused to allow him to inspect the books and, for this refusal, he was
tried and acquitted.
The question to be decided is: Are intoxicating liquors shipped
to Bowling Green from points outside of Kentucky divested of the
protection which is given by the Constitution of the United States to
inter-state shipments ?
The Webb-Kenyon Act is as follows: "Be it enacted, * * *
that the shipment or transportation, in any manner or by any means
whatsoever, of any spirituous, vinous, malted, fermented, or other
intoxicating liquor of any kind, from one state, territory, or district
of the United States, or place non-contiguous to but subject to the
jurisdiction thereof, into any other state, territory, or district of the
United States, or place non-contiguous but subject to the jurisdiction
thereof, or from any foreign country into any state, territory or district of the United States, or place non-contiguous to but subject to
the jurisdiction thereof, which said spirituous, vinous, malted, fermented, or other intoxicating liquor is intended by any person interested thereien to be received, possessed, sold, or in any manner
used, either in the original package or otherwise, in.violation of any
law of such state, territory, or district of the United States, or place
non-contiguous to but subject to the jurisdiction thereof, is hereby
prohibited."
Chief Justice Miller, in delivering the opinion of the Court, said:
"Before the passage of the Webb-Kenyon Act, all inter-state
shipments were under the protection of the commerce clause of the
Federal Constitution, and they must so remain except to the extent
they have been taken out of that protection by the Webb-Kenyon
law; and, since that law specifies the character of the shipment designed to be taken from under the protecting clause, to-wit, liquor,
intended to be received, possessed, sold, or in any manner used in
violation of any law of a state, it was manifestly not the intention of
Congress to remove thsi protection from any other character of shipment. * * * Obviously, such shipments are not divested of that protection, unless they are intended to be received, possessed, sold, or in
some manner used in violation of a state law. * * *
"The protection of the commerce clause still attaches as well
to all lawful inter-state shipments of liquor; and, to bring the transac-
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tion involved in this controversy within the operation of the WebbKenyon law, and divest it of the protection of the commerce clause
of the Constitution, the court would have to presume, without proof,
that the bo6k which Porter requested to see contained a record of
shipments of liquor intended to be received, possessed, sold, or in
some manner used in violation of the law of Kentucky. But, under
well established principles of law, the contrary presumption must
prevail in the absence of proof, and there is no proof here as to the
character of the shipment. * * *
"It follows, therefore, * * * that the shipmnets in question
must be treated as if they were lawful, and, consequently, fully invested with the protection afforded to inter-state commerce by the
commerce clause of the Constitution; and, that the agent of the express company could not lawfully disclose, to a private citizen, any
information concerning said shipments, except with the consent of the
consignor and the consignee."
The judgment of the trial court is affirmed.

THE RIGHT OF PRIVACY.
As Illustrated by the Case of Col. Jack Chinn v. Foster-Milburn Co.

By L. MERIWETHER SmITH, HARRODSBURG BAR.

In the early part of January, 19o7, the town of Harrodsburg,
Kentucky, was flooded with a patent medicine circular, called Doan's
Directory, published by the Foster-Milburn Company, of Buffalo, N.
Y., for the purpose of advertising a nostrum known as Doan's Kidney Pills. The circular contained the pictures and letters of a number of more or less prominent people, all of whom were represented
by singing the praises of Doan's Kidney Pills. Amid this galaxy of
celebrities appeared the picture of Col. Jack Chinn, and a letter purporting to have been written by him, in which he is made to say,
after recounting his ailments and suffering: "A few boxes of pills

